
IN THE First-tier Tribunal Property Chamber (Residential Property), London WC1E 7LR 
For hearing on 14/5/2019 

B E T W E E N:           Goldsbrough, Swart & Nixon 
 

and 
 
CA Property Management & Mr & 
Mrs Gardner

 
Applicant 

 
 

Respondents 

Case: LON/ooAK/HMF /2019/0002 

 
 
Date: 3/5/2019 Property: 24 Cowper Gardens Enfield London N14 4NR 
 
We maintain that the owners of the property should be Respondents in this case for the alleged 
licensing offence and have written to the Tribunal on this matter in our letters of 21/2/2019, 
29/3/2019 and 4/4/2019 and in our submission of 11/4/2019: all attached here. The main 
arguments are summarised below: 

 
1. The Tribunal’s Directions, at 1. under “Ownership of the Property”, ask for the property 

ownership details in order to decide who the Respondent should be. This information was 
provided in the RRO1 application appendix: the owners are Mr & Mrs Gardner and they should 
be Respondents for the licensing offence 

 
2. Government Guidance (Rent repayment orders under the Housing and Planning Act 2016, 

2017- extracts attached), which the Tribunal must have regard to, states very clearly, at 3.8, 
that an agent, even with a mid-lease agreement such as, allegedly, in this case, cannot be the 
Respondent. It is the person who has the right to retain the rent: the couple Mr & Mrs Gardner 

 
3. In a very similar case, LON/00AG/HMF/2018/0012 (extract attached), where the freeholder of 

the property was named by the Tribunal as Respondent in place of the agent that also had a 5 
year lease agreement, the Tribunal has clearly stated itself that the Respondent must be the 
landlord, not an agent acting on their behalf (§2 of Decision) 

 
4. CAPM themselves refer to Mr & Mrs Gardner as the “landlord” in their own correspondence, 

for example on p.20 of the Respondents’ bundle, in a communication of 7th December referring 
to on-going works at the start of Mr Goldsbrough’s tenancy. Mr & Mrs Gardner clearly retained 
responsibility for management of repairs at the property and were therefore in ultimate control 
of the property 

 
5. The mid-lease agreement (extract attached) between CAPM and the owners clearly leaves the 

owners with the responsibilities of a landlord for the occupants placed by CAPM: these are 
detailed below. Although this agreement has the form of a Tenancy Agreement, and is so titled, 
its substance is more that of a Management Contract: 

 
5.1. §1 of the mid-lease: The owners are responsible for arranging an insurance suitable for the 

letting, which includes the sub-letting of which they are aware (§2) 
5.2. §6: the owners retain responsibility for all internal and external maintenance, including 

services 
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5.3. §9: the owners are responsible for obtaining a valid gas certificate, electrical safety 
certificate and EPC. These are all traditional landlord responsibilities and they remain with 
the owners 

5.4. §11: the owners retain responsibility for the fittings and furniture 
5.5. §14: the owners are liable in case the property is uninhabitable 
5.6. §15: the owners allow a 2 week rent-free period at the start of the agreement to give 

CAPM time to market the property and find the new tenants. This clause reveals that the 
agreement’s true purpose is that of a letting management contract where the agent carries 
little risk of loss and all major responsibilities remain with the owners 

5.7. §20: confirms the above. The agent bears no financial responsibility for maintenance, 
whether emergency or normal (§6) and is not even responsible for the furniture and 
fittings (§11) 
 

6. We have argued in our letters and submissions that the Tribunal should have regard to s263(1) 
The Housing Act 2004 (HA) which defines the “person having control” and therefore the 
“appropriate person” for licensing responsibility as those that receive the “rack-rent”. We are 
not aware what the total rental income is for the property but the mid-lease agreement 
specifies a rent of £1400 which must be at least the rack-rent of the property at the signing of 
the mid-lease agreement. Whether or not this is the rack rent of CAPM’s subsequent sub-
letting is not relevant, however. We refer to a decision of the House of Lords in London 
Corporation v Cusack Smith [1955] AC 337. In the speech of Lord Reid at p 357 he said:  
“A, the freeholder, may let to B for a rent of £100 which is a rack-rent at the date of B's 
lease, and later B may sublet to C for a rent of £200 which is a rack-rent at the date of C's 
lease. It appears to me that then both A and B are entitled to receive a rack-rent of the 
land. … I am therefore of opinion that there can be more than one "owner" under the first 
limb of the definition, and that if the freeholder lets at a rack-rent he is and remains an 
"owner" no matter what his tenant may do.”  
It follows that the owners, Mr & Mrs Gardner, should be selected as, at least one of, the 
Respondents 
 

7. We refer to a decision of the House of Lords in Pollway Nominees v Croydon LBC [1987] AC 79, a 
case concerning the responsibility of the freeholder for repairs to long-lease flats. This case 
hinged on the meaning of s 39(2) of the 1957 Housing Act, a clause that has essentially the 
same effect as ss 263(1) and (2) of the 2004 Act mentioned at 7. above. 
This case discusses the importance of positing responsibility for property with the appropriate 
person so that the statutory legislation can operate correctly. At pp 91 – 92 of his speech Lord 
Bridge pointed out that the formula in s 39(2) was of long statutory history dating back from at 
least 1847. He concluded his analysis of the statute in this way (at p 92D): 
“In all these cases the rationale of the use of the formula to designate the person on whom 
the relevant obligation is cast is surely plain. The owner of that interest in premises which 
carries with it the right, actual or potential, to receive the rack rent, as the measure of the 
value of the premises to an occupier, is the person who ought in justice to be responsible 
for the discharge of the liabilities to which the premises by reason of their situation or 
condition give rise.” 

 
The selection of the Respondent is of vital importance to the functioning of the legislation for Rent 
Repayment Orders (RROs): if landlords can substitute a limited company, whether 
owned/controlled by them or not, as the “owner” of the property, this would drive a coach and 
horses through the effectiveness of the legislation. It is not hard to imagine a situation in which a 

RRO/7/2019 Goldsbrough & Swart PAGE 009 

 
PAGE  009 
 

 
Flat Justice CIC

 
PAGE  009



property freeholder grants a lease to a limited company, perhaps owned by another off-shore 
company where ownership is concealed, and hides behind the first company’s limited liability to 
avoid any repercussions from litigation: the first company could be easily wound up and a new one 
created. 
In this respect, we would note that Mr Latunji has formed a new company already on 27/3/2019 
called CA Property Management London Ltd. (11909365 –see attached) which may be in 
preparation for such an eventuality. 
 
We therefore request that the Tribunal respects the guidance given by the government to which it 
must have regard, considers our arguments above and, in the interest of justice, select the owners, 
Mr & Mrs Gardner, as at least one of the Respondents for the alleged licensing offence in this case. 
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